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SUBMISSION TO THE NWMB 
FOR 

Information:           Decision:  X 
 
Issue:   Proposed Changes to the Migratory Birds Regulations  
 
 
The language used in the Migratory Birds Regulations (MBR) relative to Aboriginal people 
is seriously outdated.  It predates the Constitution Act of 1982, the revisions to the 
Migratory Birds Convention of 1995 (Parksville protocol) and could be more reflective of 
current case law. 
 
Environment Canada’s Canadian Wildlife Service (CWS) is the federal agency responsible 
for the management of migratory birds across Canada and the administration of the 
Migratory Birds Convention, through the Migratory Birds Convention Act, 1994. The actual 
implementation of the Act is through two sets of regulations, the Migratory Birds 
Regulations and the Migratory Birds Sanctuary Regulations.   
 
CWS is currently revising the Migratory Birds Regulations.  This revision will take about 2 
years to complete and consists of updating parts of the regulations that refer to Aboriginal 
peoples and their harvesting rights and bringing them in line with the current legal 
environment. 
 
These proposed changes and the actual final wording may vary as a result of these 
discussions or through the legislative drafting process. 
 
Proposed Regulatory Amendments 
 
Delete definition of Indian and Inuk.  The proposition is to use references to Aboriginal 
peoples of Canada in the text of the regulations which will have the same meaning as that 
of the Constitution Act, 1982 and thus do not need to be defined in the regulations. 
 
Insert the following or similar language  to acknowledge and describe harvesting rights as 
we understand them.  
 

An Aboriginal person of Canada with treaty or aboriginal harvesting rights may 
domestically harvest migratory birds1 for food, social or cerimonial purposes in the 
area where those rights are derived: 

• without a migratory game bird hunting permit, 
• throughout the year, and 
• with no bag or possession limit 

 
                                            
1 Note that the Migratory Birds Convention Act, 1994 defines migratory birds to include all parts of the bird 
including eggs. 
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subject to conservation, public health and public safety. 
 

The following text could be added for greater clarity and to reinforce our understanding that 
aboriginal/treaty rights are tied to place; outside of their treaty or traditional area Aboriginal 
peoples are subject to the same requirements and constraints on harvesting as other 
Canadians. 
 

Aboriginal peoples of Canada harvesting migratory birds outside of their treaty area 
or traditional territory are subject to laws of general application regarding hunting. 
 

We are also suggesting a clarification on barter, exchange and sale of migratory birds with 
the addition of language such as. 

 
The Aboriginal peoples of Canada may barter, exchange or trade, but not sell, 
migratory birds domestically harvested under aboriginal or treaty rights within or 
between Aboriginal communities. 
 
The Aboriginal peoples of Canada may sell inedible parts of migratory birds 
domestically harvested under aboriginal or treaty rights. 

 
The following sections and subsections are recommended to be deleted.    
 

Clause 5(6a) currently exempts an Indian or Inuk from the requirement for a 
Migratory Game Bird Hunting Permit (MGBHP). The exemption for the MGBHP is 
provided for in the recommended above text about rights.  
 
Clause 5(8) which refers to the aboriginal harvest of auks, auklets, guillemots, 
murres, puffins and scoters and their eggs for human food and clothing becomes 
redundant with the changes recommended above.  Further our understanding is that 
aboriginal harvesting rights are not restricted as to species. 
 
Clause 5(10) exempts an Indian or Inuk from requiring a MGBHP (clauses 5(1) & 
5(3). This clause is redundant in the current regulations as it is covered off by 5(6a). 
The exemption for the MGBHP is provided for by the recommended text above.  

 
Clause 38 is a specific reference to the James Bay Agreement and the Northeastern 
Quebec Agreement.  This section was put into the regulations shortly after these 
agreements, the first modern treaties, were signed.  At present there are 
approximately 23 modern treaties in place and several First Nations with self 
government agreements.   Since the Migratory Birds Convention Act, 1994 now 
contains a non derogation clause and the regulations cannot normally over-ride 
constitutionally protected land claim agreements,  there is no need for this provision 
in the regulations. 
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Next Steps 
 
Environment Canada is asking for a letter to either the regional Canadian Wildlife Service 
(CWS) Director or the Director General of CWS (contact information below), preferably by 
December 31, 2013, indicating: 

• your support or concerns with what is being proposed, and 
• any suggestions for change 

 
 
Contacts: 
 
Regional Director for CWS 
David Ingstrup 
Environment Canada, Canadian Wildlife Service 
4999 98 Ave NW 
Edmonton, Alberta 
T6B 2X3 
Email : david.ingstrup@ec.gc.ca 
 
Director General for CWS 
Sue Milborn-Hopwood 
Environment Canada, Canadian Wildlife Service 
351 St. Joseph Blvd., 14th floor 
Gatineau, Quebec 
K1A 0H3 
Email: sue.milborn-hopwood@ec.gc.ca 
 
 
Prepared by: 
 
Dan Teillet 
Head, Bird Conservation 
Canadian Wildlife Service, Gatineau, Quebec                                       8 November 2013 
 
 
 

mailto:david.ingstrup@ec.gc.ca
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